| " Arizona Administrative Register .~~~
.5 Notices of Proposed Rulemaking - -
OTICES OF PROPOSED RULEMAKING
-~ Initiated After January 1, 1995
| Unleés .ej.;e.mpt.ec.l byARS § 41-1005, each agé.ncy.sha.ll. bégin the rﬁlemakihg process by first filing @ Notice of Proposed Rulemaking,

- | containing the preamble and the full text of the rules, with the Secretary of State’s OfficE. The Secretary of State shall publish the notice along
with the Preamble and the full text in the next available issue of the Arizong Administrative Register.

Under the Administrative Procedure Act (A.R.S. § 41-1001 et seq.), an agency must allow at least 30 days to elapse after the publication of the
Netice of Proposed Rulemaking in the Register before beginning any proceedings for adoption, amendment, or repeal of any rule. AR.S. §§
41-1013 and 41-1022.

NOTICE OF PROPOSED RULEMAKING
TITLE 6. ECONOMIC SECURITY

CHAPTER 6. DEPARTMENT OF ECONOMIC SECURITY
DIVISION OF DEVELOPMENTAL DISABILITIES

PREAMBLE
1. Sections Affected Rulemaking Action

Article 19 New Article
R6-6-1901. New Section
R6-6-1902. New Section
R6-6-1903. New Section
R6-6-1904. New Section
R6-6-1905, New Section
R6-6-1906, New Section
R6-6-1907. New Section
R6-6-1908. New Section
R6-6-1909, New Section
R6-6-1910, New Section
R6-6-1911. New Section

Ihe specific authority fo
ARS. §§ 41-1954¢AX 1)), (AX 1)), and (A)(13), 46-134(12), 36-552, 36-554, 36-557, and Laws 1995, Ch. 84, § 4.

3.  The name and address of agency personnel with whors persons may communicate regarding the role;
Name: Vista Thompson Brown

Address: Department of Economic Security
1789 West Jefferson, Site Code §37A
Phoenix, Arzona 85007
or
P.O. Box 6123, Site Code 837A
Phoenix, Arizona 85005
Telephone:  {(602) 542-6555

Fax: (602) 542-6000

4. An explanation of the rule, including the agency’s reason for initiating the rule;
The new Article 19, Contracts, is being proposed to implement the provisions of Laws 1594, Ch. 84, § 4 which reguires the
Department to develop rules that describe the contract process the Department follows in circumstances where it is exempt from
AR.S. Title 41, Chapter 23 (“The Arizona Procurement Code™).
The rules define the circumstances when the Division will use the exemption. In addition, the rules include the specific contracting

process in each identified circumstance. These rules will provide clear direction to both the Division and to providers regarding when
and how the exemption is applied.

G Ly SUnnary o 1Lt MEC, & G A1 DSUMEY Impacs:

e rules will have a positive but intangible economic impact on small business and consumers by codifying the process the
Department follows under this exemption. These rules describe the process that the Division has used for contracting under the
exemption for the past 6 years,
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7. 'The name and address of agency persennel with whom persons nay communicate regarding the accuracy of the economie,

Name:  Eileen Colleran
Address: Department of Economic Security

1789 West Jefferson, Site Code 791A
Phoenix, Arizona 85007

or

P.O. Box 6123, Site Code 791A
Phoenix, Arizona 85005

Telephone: (602} 542-6826
Fax: (602) 542-6870

8. The time, place, and nature of the proceedings for the adoption, amendment. or repeal of the rule
scheduled, where, when, and how persons may request an oral proceeding on the proposed rule:
Phoenix: District I
Date: December 14, 1995
Time: 1:30 p.m.

Location: DES Conference Room
815 North 18th Street
Phoenix, Arizona

Coordin. Program Mgr: Vince Ornelas (255-3722)

Tucson: District 1T

Date: December 14, 1995
i Time: 1:30 p.m.
E Location: DES Conference Room
815 North 18th Street

Tucson, Arizona
Coordin. Program Mgr.: Henry Granillo (628-6810)

Flagstaff: District 1
Date: Thursday, December 14, 1995
Time: 1:30 p.m.
Location: DES Conference Room
220 North LeRoux

Flagstaff, Arizona
Coordin. Program Mgr.: Pam Estrelia (779-2731, ext. 238)

Yuma: District IV
‘ Date: December 14, 1995
1 Time: 1730 pam.
1 Location: DES Conference Room
350 West 16th Street, Yuma
Coordin, Program Mgr.: Tim Acuff (782-4343)
Casa Grande: District V
Date: December 14, 1995
Time: 1:30 p.m.
Location: DES Conference Room
2510 North Trekell
Casa Grande, Arizona

Coordin. Program Mgr.: Clay Ross {836-2351)

Bisbee: District VI
Date: December 14, 1995
Time: 1:30 p.m.
Location: District Conference Room
209 Bisbee Road
‘ Bisbes, Arizona

Coordin. Program Mer.: Marty White (432-5703)

The Department of Economic Security (DES) follows and supports Title II of the Americans with Disahilities Act. DES does not
discriminate against persons with disabilities who wish to make oral or written comments on proposed rulemaking, or otherwise
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Sl parucrpate in the pubhc comment process Persons with dlsab:hnes who need accommodation {(including auxillary aids or services)
" to participate in the above-scheduled hearings may contact the coordmatmg program managers identified above at least 72 hours
betore the scheduled hearing to request accommodation. .

To request accommodation to participate in the public comment pracess, or to obtain this notice in large print, braille, or on audio tape,
. contact Vista Thompson Brown, at (602) 542-6555, P.O. Box 6123, Site 837A, Phoenix, Arizona 85005. TDD 1-800-367-8939,

9. Any other matters prescribed tute that are applicable to the specific agency or to any specifi rule or class of rules:
Not applicable.

10. Incorperations by reference and their location in the rules;
Not applicable.

11. The full text of the rules follows:
TITLE 6. ECONOMIC SECURITY

CHAPTER 6. DEPARTMENT OF ECONOMIC SECURITY
PEVELOPMENTAL DISABILITIES

RTICLE 19. A 5 h 0 : titiv
R6-6-1901.  Definitions solicitation process: or
1902, ntraf:pPr” ) ang ach an with
R6:6:1903. . Compefitive Solicitation Division during the competifive solicitation pro
)= £ess; or
-~ ute Care - Solicitati f Sey from Heal f, 1 lation. Tl " .
Plans ) . atic chan i jvist han
R6-6-1 3 ute Care - Evaluati ntracts; Canceliati A ; i v
Ré- ¢ -pw:r f Cont ri ministration of the DD/A rogram
R6-6-1909. ate Providers in County with No Heal .6-1903. __Competitive Solicitation
Ro- ta jion ati offerors required to meet the service needs of the clients, the

Bivision shatl:

y
discussi r oth ¢ rvi .
2. Verifv_that th r 1i ith_al licabl
fvisi d_AH! i ing and certification
reguirements:
: lish a contract wi identify ror;
4. Request that each provider contracting under this rule
solicitation the Division issues under A.R.S. Title 41,
Chapter 23 for these services:
Vi vi i
itin AR.S. §41-2531(1 etitive solicitat 1L result i irati h
R6-6-1902 ntractin isti :
PR : ; . h ider holdi T} er thi i
in A.R.S. Title 4]. Chapter 23 (“The Arizona Procurement ti the nex titive solicitation_for th
™) _excent for n ice ibed in Law ey
h. .
) RG-6- ... Immediate or rgency Need for
B. The Division shail procur and services for contracts When the Division identi immediate or need f
rescri ws 1 h. 84 which meet one of th i ivisi nn at nt nrov
following conditions, s prescribed i this Article: perform.the service, the Division shall follow the steps listed in
1._The Division has issued a competitive solicitation as 6~ r for thi i
e in A, 41-2533 and 41-2534, and th
solicitation has not resulted in the number of offerors R6-6-1905. Acute Care- Solicitati exvice from Health
fed i > Is of the clients: i
A Division identify immedi I SINersen A. The Division shall competitively solicit proposals from
ervice n and current providers cannot meet vide acute car ices. The for pr
hall inclug Fia he followi -
3, ;ﬁg Q vision is gmn@gtwg!x soliciting for acute care L.....The timae and date set for the proposal opening:
services from heaith plans; 2.._The address of the office at which proposals are to be
4 eDvn irs eca iders for a received:

in which: iod during whi . )
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i e F offers:
9. The factors to be used in the evaluation;
10. The locati i hod for ohtaining d ]

i fi in the Division’
&megsah
W
all amendments issned by the Division:
12, Th i i ripti

volv
ar anti- titivi 1

e Div TV
f al, with 1 ibl 1 vid
arity and full understandin and nsiveness to. th

request for proposals,

C.__The Division shall accord offerors fair freatment with 1espect
A rmi h revist after issi 1 for

R6- . cute Care - Evaluation of Con h ellg-
tion
A. ivisi a 1 valuation valua-

may reject any and all proposals in whole or in part if the

istant Director ines that the cellation or rejec-
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tion js in the Department’s best interest based on the

following factors:

1. The availability of funding,

2. The inability to come to agreement with offerors,

3 A ol nd T A

4. _The potential for loss of federal funds, .

3.__A change in federal or state requirements which affect
he servi i i 1Y an
offeror,

procurement file.

R6-6-1907. . _Acute Care - Award of Contracts
. Divigi WA :

i the responsibl responsive offeror with the offer
most_advantageous to the Department based on the
evaluation factors set forth in the reguest for proposal;
and

service, whichever is most financially advantageous to

V

concerning a contract proposal or award,
B. _An actual offeror may protest a contract proposal or award,

C... A _protester shall file a written protest with the Assistant
irector. T Hincludet wing information

LN ddre telephone number of the protester:

2....Signature of the protester or its representative;

5.__The relief requested,
1....File the protest prior to the closing date for receipt of
he_prot b for

initial proposals if the protest relates to a reguest fo
proposals: and
award h ade public if th relates to ¢
award of a contract,
i w
received by the Division,
- o i
may award a contract unless the Assistant Director makes a
written inati hered i ili a
h test will be ined and that the sta award of the

contract is consistent with the best interests of the Depart-
ment,

G. Within 14 work days of the filing date of a protest. the

H.  Ifthe Assistant Director sustains the protest in w art

and determines_ that the request for proposal, proposed
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War n War Iy with
Ticabl and rul he Assi Di hall
implem i ihedin su ion
(03N
L. In determining an appropriate remedy, the Assistant Director
1 ircumstan rroundin rogurement or -
rOCUrem:
The de f prejudice to other intere 2
1y
X ten) rmar
1. The costs to the Department,
8. The urgency of the procurement, and
. i i 1 artment’s missi
an appropriate remedy:
1. _Decline to_exercise an_option to renew under the
contract,
2. inate the contrac
3. _Reissue the request for proposal,

4. Issue a new request for pr al
3. _Award a contract as provided in these procurement
mles.

-1 te Car iders in County with No Health
Elan .
fain r
withdraw. M i T ivision cann

VWhen._a_new federal or state statgte. regulation. rule or
programmatic _change involving the DD/ALTCS program or
administration requires the Division to_comply by _modifying

¢ t the Division shal w_the stens in
G- N2
R6-6-1911.  Procurement Records
The Division shall maintain the followi is relati ]
procurement of contracts in the procurement file, if applicable:
1. A copy of the request for proposal,
2....The.offers received,
3....The best and final offers,
4, Written comespondence,
5. __The basis for award,
6. The documentation required by R6-6-1906(D) and
R&-6-1907(D),

NOTICE OF PROPOSED RULEMAKING
TITLE 12. NATURAL RESOURCES

CHAPTER 5. LAND DEPARTMENT

PREAMBLE

1. Sections Affected
R12-5-413

ulemaking Action
New Section

2. The specific authority for the rulemaking, including both the authoyizing statute (general) and the statntes the rules ave

Authorizing statute: AR.S. § 37-132(AX1}
Implementing statute: A.R.S8. § 37-132(B)(2)

gInNe ANd A0Aress o] agen DELSONNEE W)
Name: ‘William P. Foster, Director
Planning and Disposition Division
Address: Land Department
1616 West Adams
Phoenix, Arizona 85007
Telephone: (602} 542-1704
Fax: (602) 542-2590

Name: Richard B. Oxford, Director
Operations Division
Address: Land Department
1616 West Adams
Phoenix, Arizona 85007
Telephone:  {602) 542-4602
Fax: (602) 542-5233

4. An explanation of the rule, including the agency’s reason for initiating the rule;
In 1993, the Arizona Legislature enacted A.R.S. § 37-132(B)(2) which authorized the Seate Land Commissioner to use private real
estate brokers to assist in any sale or long-term lease of state land. The Department is authorized to pay, within certain parameters, 2
commission to licensed real estate brokers or their agents for their services associated with the successful selling or long-term

commercial leasing of state properties at public auction,
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There are an estimated 50,000 licensed real estate brokers and agents throughout the state according to the Department of Real Estate.
They are found in every county, although the vast majority is located in Maricopa, Pima, and Coconino counties. By enlisting their
services, the Department will substantially improve its ability to market and dispose, either through sale or long-term lease, state
properties in a timely manner to bring revenues to the State Trust,

5, showin

i
Not applicable.

6. The preliminary summary of the economic, small business, and consumer impact:

The Department proposes to adopt the rule for land sales and long-term commesrcial leases at public auction to facilitate marketing of
State Trust properties that are ready for disposition.

The proposed rule enables the Commissioner to offer a commission for 2 publicly offered sale or long-term lease, The amount of the
commission will not exceed 3% of the consideration paid for the land sold or long-term leased. The impact of the proposed rule will
primarily be on the licensed real estate brokers in the state, who will now have the opportunity to increase the volume of their
businesses by including state land sales or long-term commercial leases for which the Commissioner has determined that a
commission will be offered. The impact will also be felt by the Department which will capitalize on the services of the brokers to
market its properties, and by the potential bidders at public auction who will gain information about the properties from brokers and
agents.

Other than the initial application fee to purchase or lease state Jand and advertising costs, the costs of processing lease or sales
applications will be borne by the Department as & normal cost of doing business.

A vast majority of real estate brokerage firms are small businesses and many brokers and agents are self-employed. The professional
skills and procedures required under the proposed rule are those required for licensed brokers and agents by the Department of Real
Estate. All Arizona licensed brokers and agents, except emaployees of the Department and those who hold a present or future interest in
the land or lease prior to close of escrow, will be eligible to receive a commission,

Because there are no adverse effects on small businesses anticipated under the proposed rule, no methods to reduce its impact are
contemplated by the Department.

mall husin and conspmer impact statement:
Name; William P. Foster, Director
Address: Planning and Disposition Division
State Land Department
1616 West Adams
Phoenix, Arizona 85007
Telephone:  (602) 542-1704
Fax: (602} 542-2590
Name; Richard B. Oxford, Director
Address: Operations Division
State Land Department
1616 West Adams
Phoenix, Arizona 85007
Telephone:  (602) 542-4602
Fax: (602) 542-5223
8. The time, place, and nature of th ceedings for the adoption, amendment, or repeal of . if no pr ing is
chedu where, when, an W PETSOnS m; est an oral proceeding on the pr le;
No public proceeding is scheduled. A person may submit written comments or request that an oral proceeding be held on the proposed
rules by submitting the comments or a written request for hearing no later than 5 p.m., December 4, 1995, to the agency contacts listed
above,
9, n r.matters prescribed by statute that are applicable specific agency or any specific rule or elass of rules:
Not applicable.
10. Incorporations by reference and their Incation in the rules:
None.

11. The full text of the rules follows;
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TITLE 12. NATURAL RESOURCES

CHAPTER 5. LAND DEPARTMERT

ARTICLE 4. SALES 1 i he broker
] est [ rson acting & nt for th
Section broker at the public auction:
2-5-4 al Estate Broker ission . addr f the potential pun .
4. Auction number, location, and parcel number of the land
ARTICLE 4. SALES to be auctioned for sale or lease: and
i T n tential
A._ The Commissioner may offer a commission for the sale or in th ucti r sale or |
lone-term commercial lease of state Tand at public auction. I 1 it registrati i uiremen
determining whether to offer a commission for the sale or ©f subsection (DY by mail or hand-delivery to the Depart-
long:term commercial Jease of state land at public auction, ent’s public counter locat W Phoeni
the Commissioner shall consider the following factors: rizona Registrati | b h
2. The location and size of the parcel being offered. stamped. if hand-delivered. A broker shall not register the
3.__The terms of the sale or lease, foliowing:
4, The marketability of the land, and e pOtential purchaser or lessee who i istered wit
. Th inter the State Trust. ther t for the same auction
B._If mmission_i ered for the sale or long-term 2. A governmental agency,
mmerci i i E.__The Department shall pay the commission to the broker
mmission shal ] I ) representing the successful purchaser or long-term commer-
§ 37-108(AY10¥a), ial fe he time of deliy h i I
e De; nt ish th ision of the Commision- i jti
commercial lease of state land and the amount and terms of s Depa A payv.acommi 3 erif the
the commission offered. if any. in the public notice of the missioner defermines that the broker has vi thi
auction.
D. inati isioner th issi
hall ffer n r long-term i a
person holding an active Arizona real estate broker license is
gligible to recejve the commission from the Department by
registering with the Department the successful purchaser or han fi cial pu he: high
lessee at public auction. The broker shall register himself or and best bidder at public auction,
herself and the pofential purchaser or lessee with the 2. “Commercial lease” means an agreement by which an
Department no later than 3 business days before the auction. owner of real property_(lessor) gives the right of
Name and address of the brok H ime ecif nsideration (ren

NOTICE OF PROPOSED RULEMAKING

TITLE 17. TRANSPORTATION
CHAPTER 4. DEPARTMENT OF TRANSPORTATION
MOTOR VERICLE DIVISION
AMBI,
1. Sections Affected Rulemaking Action

R17-4-435 . Amend

R17-4-435.01 Amend

R17-4-435.02 Amend

2. The specific authority for the rulemaking, including both the authorizing statute (general} and the statutes the rules are
implementing (specific);
Authorizing statute: AR.S. § 28-202
Implementing statutes: AR.S. §§ 28-2402 and 28-2412
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3. Thename and address of agency personnel with whom persons may communicate regarding the rulemaking:
Name: Randall X. Ramsey
Address:  Motor Vehicle Division Executive Hearing Office
4747 North Seventh Avenune

Phoenix, Arizona 85013-2401
Telephone:  (602) 255-7737
Fax: (602) 241-1624

4. lanation of the rle. including th ncy’s reasons for initiating the rule;

The Motor Vehicle Division is amending the rules to adopt the October 1, 1993, edition of 49 CFR. Specifically, the Division is
adopting Subtitle B - Other Regulations Relating to Transportation, Chapter B - Federal Motor Carrier Safety Regulations, Parts 390,
391, 392, 393, 393, 396, 397, and 399. The existing rule adopted the October 1, 1992, edition of the Code of Federal Regulations,
As a participant in the Motor Carrier Safety Assistance Program, Arizona has agreed to adopt and maintain rules consistent with the
Federal Motor Carrier Safety Regulations. The Department of Transportation and the Department of Public Safety have certified, in
the State Enforcement Plan, that the state will adopt and enforce the Motor Carrier Safety Regulations as required under the provisions
of the Motor Carrier Safety Assistance Program as specified in 49 CFR 350 and 355.

The amendments to the rules are necessary to update the Motor Vehicle Division’s rules governing motor carrier safety. Modifications

to the text incorporated by reference are only intended to make the Janguage more consistent with state terminology and are not
intended to make any change to the content.

5, A showing of use why the rule is necessary to promot: tewide interest if the rule will diminish a previ £
hori I sovernment of thi H
Not applicable.

6. ¢ preliminary semmary o impact:

g 2l 1 I0¢ € 1 DLl DUSITICSS g1 RHMLEY HITDA
There is only one change which will have any economic impact. Motor Carriers will be required to maintain an accident register. The
register will contain information about accidents which have occurred during the previous 12-month pericd. The requirement to
maintain an accident register is expected to have minimal economic impact on the motor carrier industry.
The benefit to law enforcement personnel and the Motor Vehicle Division is the ability to track a motor carrier’s accident experience
and to identify an individual carrier for further investigation and enforcement action, if necessary to protect the motoring public.

Small business does not receive any special consideration due to the federal mandate requiring adoption if the federal motor carrier
safety regulations and their blanket application to all motor carriers.

Consumers will benefit from the rule if accident-prone carriers are identified and removed from the highways.

7. The name and address of agency personnel with whom persons may communicate regarding the accuracy of the economic,

small business, and consumer impact statement:
Name: Randall X. Ramsey

Address: Motor Vehicle Division Executive Hearing Office
4747 North Seventh Avenue
Phoenix, Arizona §5013-2401

Telephone:  (602) 255-7737
Fax: (602) 241-1624

8. H nd nature of the edings for the amendment of the rules:

Written comments will be accepted at the address listed above until 5 p.m. December 15, 1995, Public hearings to receive oral
cominents regarding this proposal will be held as follows:

Date: December 13, 1995

Time: 10am.

Location: Conference Room
3565 South Broadmont
Tucson, Arizona

Date: December 14, 1995

Time: 10 a.m.

Location: Department of Transportation
206 South 17th Avenuve, Auditorium
Phoenix, Arizona

Date: December 15, 1995
Time: 10 a.m.

Location: Counci] Chambers
211 West Aspen
Flagstaff, Arizona

Individuals who wish to make oral comments by telephone may call (602} 255-7737 on December 14, 1993, from 1 p.m. to 4 p.m.

The Department of Transportation follows Title II of the Americans with Disabilities Act. The Department of Transportation does not
discriminate against persons with disabilities who wish to make oral or written comments on proposed rulemaking or otherwise

November 3, 1995 Page 2261 Volume 1, Issue #42




Arizona Administrative Register
Notices of Proposed Rulemaking

participate in the public comment process. Individuals with disabilities who need a reasonable accommodation (including auxilarly
aids or services to participate in the above scheduled hearings, or who require this information in an alternate form, may contact the
Executive Hearing Office at (602) 255-7737 as soon as possible so that the Department of Transportation will have sufficient time to
respond.

To request accommodation to participate in the public comment period or obtain this notice in large print, braille, or on audiotape,
contact Randall X, Ramsey at (602) 255-7737, P.O. Box 2100, Mail Drop 507M, Phoenix, Arizonta 85013.

9. th att rescribed by statute that are a

licable to the specific agency or te any specific rule or class
Not applicable. :

rporations by reference and their location in the rules

R17-4-435 incorporates by reference the October 1, 1993, edition of 49 CFR 390, 391, 392, 393, 395, 396, 397, and 399.
R17-4-435.01 incorporates by reference the October 1, 1993, edition of 49 CFR 390.

R17-4-435.02 incorporates by reference the October 1, 1993, edition of 49 CFR 391,

11, The full text of the rules follows;
TITLE 17. TRANSPORTATION

CHAPTER 4. DEPARTMENT OF TRANSPORTATION
MOTOR VEHICLE DIVISION

ARTICLE 4. MOTOR CARRIERS

Section

R17-4-435.  Motor Carrer Safety: Adoption of Federal Regula-
tions; Application; Definitions

R17-4-435.01. Motor Carrier Safety: 49 CFR 390 - Federal Motor
Carrier Safety Regulations; General Applicability
and Definitions; General Requirements and In-
formation

R17-4-435.02. Motor Carrier Safety: 49 CFR 391 - Qualifications
of Drivers

ARTICLE 4. MOTOR CARRIERS

R17-4-435. Motor Cartier Safety: Adoption of ¥ederal

Regulations; Application; Definitions

A. Adoption of Federal Regulations

The Motor Vehicle Division adopts and approves as its
own the following Parts of 49 CFR, as amended,
revised, and printed in the October 1, 1993 1992,
edition, incorporated herein by reference and on file in
the Office of the Secretary of State: Subtitle B - Other
Regulations Relating to Transportation, Chapter HI -
Federal Highway Administration, Subchapter B - Fed-
eral Motor Carrier Safety Regulations, Parts 390, 391,
392, 393, 395, 396, 397, and 399 as amended by these
rules.

B. Application, The regulations of 4% CFR incorporated by
subsection (A) shall apply as amended by R17-4-435.01
through R17-435.04 to:

1. Motor carriers as defined in AR.S. § 28-2401 except
Motor Carriers transporting passengers for hire in a
vehicle with a design capacity of 6 or less persons,

2. All vehicles owned or operated by the state, a political
subdivision, or a public authority of the state, which are
used {o transport hazardous materials in an amount
requiring the vehicle to be marked or placarded pursuant
to R17-4-436.

C. Definitions.

1. “Bureau of Motor Carrier Safety” means the Depart-
ment of Transportation.

2, “Co-applicant” means an employer or potential employ-
€L

3. “Division” means the Motor Vehicle Divison, Depart-
ment of Transportation.
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4. *Divisicn Director” means the Assistant Director of the
Department of Transportation for the Motor Vehicle
Division or the Assistant Director’s designated agent.

5. “Waiver Board” means a four-member board appointed
by the Division Director for the purpose of making
recommendations on applications for intrastate waivers,

6. “49 CFR™ means Fitle 49, Code of Federal Regulations.

R17-4-435.01 Motor Carrier Safety: 49 CFR 390 . Federal
Motor Carrier Safety Regulations; General Applicability and
Definitions; General Requirements and Information
A. 45 CFR 390 as incorporated in these rules is amended as
follows:
1. 49 CFR 390.3 General Applicability. subsections (a),
(%), and (c) are amended as follows:
a. Subsection (a) is amended to read: ‘
The regulations adopted in this rule are
applicable to all motor carriers operating in
Arizonz and ali vehicles owned oroperated by
the state, a political subdivision, or a public
authority of the state, which are used to
transport hazardous materials in an amount
requiring the vehicle to be marked or plac-
arded pursuant ro R17-4-436.
b.  Subsection (b} is amended by adding the following
sentence:
In addition to the requirements specified in 49
CFR 383, motor carrier drivers domiciled in
Arizona who operate Commercial Motor
Vehicles as defined in A.R.8, Title 28, Chap-
ter 4, shall comply with the requirements of
that Chapter and any rules promuligated
thereunder.
c. Subsection (¢) is amended to read:
Motor carriers operating in Arizona for the
furtherance of a commercial enterprise shall
comply with the financial responsibility re-
quirements specified in ARS8 Title 28,
Chapter 7, Article 7, and 49 CFR 387.
2. 49 CFR 390.5 Definitions. The definitions Listed in
Section 390.5 are amended as follows:
a. Unless the term “Commercial Motor Vehicle” or
“CMV” is used in reference to the licensing
requirements of either 49 CFR 383 or ARS. §
28-402, in which case it shall have the same
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meaning prescribed therein, “Commercial Motor
Vehicle” or “CMV” means any self-propelled;
motor-driven vehicle or vehicle combination used
on any public highway in this state in the further-
ance of a commercial enterprise, which vehicle or
vehicle combination:
i.  Has a declared gross weight of 20,001 1bs. or
more; or
il. ‘Transports passengers for hire and has a
design capacity of 7 or more persons; or
ifi. Transports hazardeus materials in an amount
requiring placarding or marking pursuant to
R17-4-436.
“Exempt intracity zone” is deleted from
R17-4-435.01 through R17-4-435.04 and the term
shall have no application in these rules,
“For-hire motor carrier”, “private motor carrier of
passengers”, and “private motor carrier of proper-
ty” are deleted from R17-4-435.01 through
R17-4-435.04 and the term “motor carrier” shalibe
used in their place,
“Gross combination weight rating” (GCWR) and
“Gross vehicle weight rating” (GVWR) mean
declared gross weight as defined in AR.S. §
28-206.
“Regional Director” means the Division Director.
“Special agent” means an officer or agent of the
Department of Public Safety, the Motor Vehicle
Division, or of a political subdivision, who is
trained and certified by the Department of Public
Safety to enforce Arizona’s Motor Carrier Safety
requirements.
“State” means a state of the United States and the
District of Columbia.
.1 istance in investigations an i

studies. Subsection (3)(a) is amended to read;
a....A motorcarrier shall make all records and informa-

ing ¢ acci vailable to a special

agent upon request or as part of any inguiry within
™ . "

able assistance in the investigation of any acciden

i i viding a full f answer

to any question of the inguiry,
34, 49 CFR 350.21 Marking of motor vehicles. Subsection
{a} is amended 1o read:

This Section shall apply to all motor carder
vehicles operated in Arizona. All motor carriers
that are not subject to the marking requirements of
the U.S. Department of Transportation shall mark
their vehicles in accordance with the provisions of
this Section. Such cartiers shall use the letters
“AZ" and their Arizona Use Fuel/Motor Carrier
account number in lieu of the USDOT identifica-
tion number, except that no identification number
marking shall be required for those carriers exempt
from the Use Fuel/Motor Carrier License require-
ment.

4:3. 49 CFR 390.23 Relief from regulations. Subsections

(@), @)(1), (a)1)(A), @}1)(B), (A)(1)(B)G), ()}2)(A),
((2)(B), (@)(2)(B)(ii), and (b) are amended as follows:

a.

November 3, 1995

Subsection (1) is amended to read:
The regulations of 49 CFR incorporated by
R17-4-435 shall not apply to any motor
carrier, not subject to federal jurisdiction,

operating a commercial motor vehicle to
provide emergency relief during an emergen-
cy, subject to the following conditions:
b. Subsections (a)(1), (@A), (a)1)(B), and
(a)(1)(B)Gi) shall not apply.
¢ Subsection (a)(2}(A) is amended as follows:
An emergency has been declared by a federal,
state, or local government official having
authority to declare an emergency, and
d.  Suobsection (@)(2)(B) is amended as follows:
The Arizona Department of Public Safety,
Special Services Division, has determined
that a local emergency exists which justifies
an exemption from any or all of these Parts. If
it is determined that relief is necessary to
provide vital service to the public, relief shall
be granted with any restrictions which they
consider necessary.
Subsection (b) is amended as follows:
“Interstate commerce” means in the further-
ance of a commercial enterprise.
56. 49 CFR 3%0.25 Extensions of relief from regulations —
emergencies is amended as follows:
Any motor carrier seeking to extend any period of
relief shall obtain approval from the Arizona
Department of Public Safety, Special Services
Division. The motor carrier shall give full details
of the additional relief requested. Taking into
account both the severity of the ongoing emergen-
¢y and the nature of the relief services to be
provided by the motor carrier, the Arizona Depart-
ment of Public Safety shall extend any period of
relief requested with any restrictions deemed
necessary.
&7. Section 390.27 Locations of regional motor carrier
safety offices. This Section is amended to read;
Section 390.27 Any request for relief shall be made
to the Arizona Department of Public Safety Special
Services Division:, Telephone (602) 223-2212.

®

R17-4-435.02. Motor Carrier Safety: 49 CFR 391 .

Qualifications of Drivers

A, 49 CFR 391 as incorporated in these rules is amended as
follows:

1. 49CFR 391.2 Generalexemptions. The exceptions for
“exempt intracity zone drvers” in subsection (d) do not
apply.

2. 49 CFR 391.11 Qualifications of drivers. Subsection
(b)(1) is amended to read:

Is at least 21 years of age for interstate operation;
and at least 18 years of age for operations restricted
to intrastate transportation not involving the trans-
portation of reportable quantities of hazardous
substances, hazardous wastes required to be mani-
fested, or hazardous materials in an amount
requiring the vehicle to be placarded pursuant to
R17-4-436;.

3. 49 CFR 391.49 Waiver of certain physical defects.
Subsections (a), (b), (c)(iv), (d)(3)(i), and (d)(3)i)(B)
are amended as follows:

a.  Subsection (a) is amended by adding:
A pesson who is not physically qualified to
drive under Section 49 CFR 391.41(b)(1), (2,
or (10) who is otherwise qualified to drive a
motor vehicle may drive a motor vehicle in
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intrastate commerce if the Division Director
has granted an intrastate waiver to that person,
Application for an intrastate waiver shall be
submitted in accordance with subsection (4)
of this rule. If granted, an intrastate waiver
shall be for a peried not exceeding two years.
Once granted, an intrastate waiver may be
transferred from an original employer to a
new employer upon written notification to the
Division Director stating the name of the new
employer and the type of equipment to be
driven,
Subsection (b) is amended by adding;
A letter of application for an intrastate waiver
may be submitted by the applicant, or jointly
by the person who seeks an intrastate waiver
of the physical qualification (driver applicant)
and motor carrier (co-applicant) that shall
employ the driver applicant if the intrastate
waiver request is granted. The application
shall be addressed to the Motor Vehicle
Division, PO. Box 2100, Mail Drop 531M,
Phoenix, Arizona 85001-2100. The driver
applicant shall comply with all the require-
ments of subsection {¢) of 49 CFR 391.49,
“Waiver of certain physical defects”, except
subsections (c)(1)(1) and (iii). The driver
applicant shall respond to the requirements of
subsections (c)(2)(ii) through {v) of 49 CFR
391.49, if the information is known.
Subsection (c)(iv) is amended to read:

A description of the driver applicant’s limb or
visual impairment for which waiver is ze-

gquired requested.
Subsection (d)(3)() is amended to read:
The medical evaluation summary for a driver
applicant  disqualified under 49 CFR
391.41(b)(1) or (10) shall include:
Subsection (d)(3)(i)}B) is amended by adding:
Or a statement by the examiner that the
applicant for an intrastate waiver has distant
visual acuity of at least 20/40 (Snelien) or
better, with or without a corrective lens, inone
eye; a field of vision of at least 70 degrees in
one direction and 35 degrees in the other
direction of the horizontal meridian of the
applicant’s dominant eye; and the ability {0
distinguish the colors of traffic signals and
devices showing standard red, green, and
amber.

4. Waiver procedures for intrastate drivers,

: %

The Division Director shall:

i.  Appoint a four-member Waiver Board con-
sisting of the Division's Driver Waiver Pro-
gram Manager or designated alternate, the
Division’s Medical Review Officer, and two
other persons to consider requests for physical
waivers.
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ii. Approveordiszpprove aphysical waiver after
consideration of the recommendation submit-
ted by the Waiver Board.

b. The Waiver Board shall:

i, Meet within pot Jess than 20 or more than 30
days of receipt of an interstate intrastate
waiver application.

ii. Review the application to insure that all
provisions of 49 CFR 391.45 are met.

ili. Take necessary testimony and accept docu-
mentation and information pertinent to the
application.

iv.  Assure that drivers applying for an intrastate
waiver of the visual requirements:

(1) Have driven the type of vehicle to be
operated under the waiver foratleast two
of the previous five years; and

(2) Will not transport passengers for hire or
transport reportable quantities of hazard-
ous substances, hazardous wastes re-
quired to be manifested, or hazardous
materials required to be placarded pursu-
ant to AcA-L: R17-4-436.

v. Submit a written recommendation to the
Division Director to approve or deny the
waiver.

vi. Notify the applicant by mail:

(1) Priorto the review, of the date, time, and
place of the review.

(2} After the decision of the Director, of the
results of such decision concerning the
approval or denial of the wajver.

¢. The applicant:

i.  Shall submit the application 1o the Pivision
pursuant to 49 CFR 391.49(a}, (b), (<), and (d)
as amended by this rufe.

il. Mayrequestasummary review or may appear
in person or through counsel at the review.

d.  Waiver form

i. The waiver form shall reflect the terms,
conditions, or limitations of the waiver.

ii. The original form shail be maintained by the
Division,

fii. A legible copy shall be retained by the motor
carrier as long as the driver is employed and
for three years thereafter,

iv. Alegibie copy shall be inthe possession of the
driver when driving a commercial motor
vehicle or otherwise on duty,

Subpart F - Files and Records
49 CFR 391.51 Driver qualification files. Subsection
(b)(2) is amended by adding the following text:

or the Waiver beard’s Board's letter of notification,

granting an intrastate waiver of physical disqualifi-

cation, if a waiver is granted pursuant to this rule.
Subpart G - Limited Exemptions
49 CFR 391.71 Intrastate drivers of vehicles transport-
ing combustible Hauids.

Exemptions in this Section do not apply.
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NOTICE OF PROPOSED RULEMAKING
TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 12. DEPARTMENT OF ENVIRONMENTAL QUALITY
UNDERGROUND STORAGE TANKS

PREAMBLE

1. ection: ted Rulemaking Action
R18-12-101 Amend
R18-12-102 Amend
R18-12-103 Amend
Article 7 New Article
R18-12-701 New Section
R18-12-702 New Section
R18-12-703 New Section
R18-12.704 New Section
R18-12.705 New Section
R18-12.706 New Section
R18-12.707 New Section
R18-12-708 New Section
R18-12-709 New Section
R18-12-710 New Section
R18-12-711 New Section
R18-12.712 New Section
R18-12-713 New Section
R18-12-714 New Section

2.
Authorizing stamte: AR.S, § 49-104(B}{(4)
Implementing statutes: A.R.S, §§ 49-1015 and 49-1072

3. id of agen y 1. persoen
Narme: Margaret McClelland or Mastha L. Seaman
Address Department of Environmental Quality

3033 North Central Avenue
Phoenix, Arizona 85012

Telephone:  (602) 207-2222

Fax:
TTD:

4. An lanath

(602) 207-2251
(602) 207-4829

1 of the rule, including the agency’s reasons for initiatine the rule:

The Department of Environmental Quality (Department) proposes R18-12-101 through R18-12-103 and R18-12-701 through
R18-12-714, which will establish definitions and the requirements for the Underground Storage Tank Grant Program,

A.

November 3, 1993

Background for the Proposed Ruie

In 1994, the Arizona Legislature enacted Laws 1994, Ch. 248, which revised A.R.S. Title 49, Chapter 6, Article 4 to repeal
the provisions for a loan program and establish, in its place, a grant account. The applicable statutory Sections are A.R.S. §§
49-1071 through 49-1073. The statutes provide that the Department may make a grant of 2 limited amount to an owner or
operator of an underground storage tank (UST) for purposes of stated corrective actions, systern upgrades, or closures. The
statute also provides for the Department’s reasonable costs for administering the account to be reimbursed from the grant
account,

The grant account is currently funded with approximately $7,640,200, made up of $5.6 million which was previously in the
loan account, plus the interest earned on that initial funding. The grant account is not a revolving fund and there is no
provision for additional funds to go into the account, except for interest earned on the account balance,

The legisiative purpose for establishing the grant account was to benefit small or “mom and pop” UST operations,
especially those in rural areas. The account will assist these UST owners and operators in upgrading their USTs to meet
1998 federal tank design requirements, closing USTs which will not be upgraded, and conducting corrective actions,
without incurring considerable expense which could force the owners and operators to close down operation and abandon
the tanks.

Section-by-Section Explanation of the Proposed Rules

R18-12-101. Definitions: A through F; R18-12-102. Definitions: G through P; R18-12-103. Definitions: R through Z.
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Definitions which are applicable to the proposed rules were added to these Sections to clarify what those terms mean
. within the context of the proposed rules.
R18-12-701. Alocation of grant account funds

This Section clarifies how funds in the grant account will be allocated, It also sets forth when the amount available

from the fund will be determined, how the monies in the fund will be allocated to administrative costs, and how the

amounts available will be apportioned among local governments and those applicants which are not local

governments. Currently, money in the fund is collecting interest. At the end of the submission peried, the Department

will determine, based upon principal and the interest accrued, the amount availabie for issuing grants.
R18-12-702. Eligible projects

AR.S. § 49-1072 establishes for which projects the Department may make a grant from the grant account. This
Section further clarifies those projects and what statutory requirements must be met. This Section also establishes
projects and activities which may not be conducted with grant funds.

R18-12.703. Maximum amount of grant per applicant or facility

This Section clarifies the amount available to each owner or operator who may have more than one facility. Given the

limited amount available in the fund, and the fact that there is no provision made for any further allocations to the fund,

the Depariment interprets A.R.S. § 49-1072 to limit the amount per owrer or operator to a $100,000 lifetime cap on the

amount that a particular owner or operator may receive. If the owner and operator are the same person, only one

lifetime cap is permitied. In the interest of equity, 2 limit of $100,000 of grant funds may be used at any one facility.

This allows the Department to spread the limited amount of available funds to more applicants and facilities.
R18-12-704. Grant application submission period

The Section clarifies the time periods when applications for grant funds will be received. The time period during
which the application will be received is the submission period. The Department will determine the dates of the
submission period and notice of the dates shall appear in the Underground Storage Tank News, a Department
publication, and in a legal notice in the Arizona Republic newspaper. The rule also clarifies that applications received
after the submission period shall not be considered for that submission period. However, the applicant may reapply
during any subsequent submission period. It is currently unknown whether there will be more than one submission
period. The Department expects that all funds currently available in the grant account will be used up after one
submission period. The grant account is not a revolving account, meaning the legislature has not made provision for
further placement of funds into the account. However, should additiona! funds be made available by the legislature,
the rules, as written, would allow for further submission periods.
R18-12-705. Grant application process

This Section describes when an application shall be submitted to the Department by an applicant and the process for
receiving and processing an application by the Department.

This Section describes the chronological order of the grant application process from submittal of the application by the
applicant to determination by the Department of which applicants will receive a grant. The applicant is not required to
provide, initially, the information required in R18-12-707(A)(6) through (9), which includes the surety bond,
insurance policy, mechanics lien, and a copy of all contracts. These documents are mot necessary prior to
determination the that the applicant will accrue priority points under R18-12-711 or R18-12-712.

R18-12-706. Grant application contents

This Section provides one Section where all of the requirements for application contents can be found. It sets forth the
specific information required regarding the applicant, the facility, and the project. Among the necessary information
is the information which will be used to develop priority points to determine which applicants will receive grants, three
cost bids to determine the amount of the grant, and, when required, a work plan or business plan. A provision is also
included for a certification by the applicant that all submitted information is true and complete to the best of the
applicant’s knowledge and belief.

R18-12-707. Work plan

This Section sets forth the requirements for the work plan for an eligible project for which the grant funds will be used. The
work plan must inclade a diagram of the facility, a description of the activities necessary to complete the project, and
the timetable for accomplishing those activities. Also to be included are the specifications for equipment to be
installed, a surety bond and certificate of insurance or the actual policy covering the contractor’s work and Liability
coverage, a copy of any mechanic liens, and a copy of all signed contracts. Where the project involves installation of
corrosion protection, the engineering plan is required. Where the project involves corrective action, the requirements
of the work plan provided for in the State Assurance Fund rules must be included. Where the project is limited to
removal of a UST, the work plan must meet the requirements of a specified, nationally recognized code of practice.

R18-12-708. Business plan

This Section sets forth the requirements for the business plan which is required when the project involves UST
replacement or upgrade. The intent is to reasonably ensure that a facility which receives grant funds will be able to
continue to operate for at least 3 years following the issuance of a grant. Where the projects are confined to corrective
actions or UST removal without replacement, a business plan is not required. The business plan must contain a
description of the current operations of the facility, resumes of the owners and managers of the applicant and facility,
and a description of the projected operations of the facility. The projected operations subsection includes
requirements for projected financial statements. The Section also contains the standards for Departmental review and
aceeptance.
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R18-12-709. Review of application

This Section provides for review of applications and contains procedures for informing the applicant of deficiencies.
Where an applicant is notified of a deficiency, the applicant is given 30 days to complete the application information.
Provision is also made for a complete application which meets the requirements of the Article to be approved and
proceed to the prioritization step. Where an applicant fails to meet the requirements, even after the deficiency
notification, and the resubmission time has lapsed, that application will not be further considered.

R18-12-710. Feasibility determination
This Section establishes the standards which will be used by the Department to determine the feasibility of upgrading a
UST with corrosion protection. A determination is required when the request is for either upgrade of an existing UST
with corrosion protection or replacement of a UST. If the request is for replacement and the existing system can be
upgraded, the amount of grant funds will not exceed the cost of upgrading. Where the UST cannot be upgraded, the
grant may be approved for the cost of replacement. The cost of replacement is substantiaily more than upgrade and,
with the limitation of $100,060 per owner or operator or facility, may exceed the ceiling amount.

R18-12-711. Criteria for determining priority points for applicants other than local governments
This Section establishes the methods and standards which will be used to determine the number of priority ranking
points for an application from an applicant who is not a local government,

R18-12-712. Criteria for determining priority points for applicants who are local governments
This Section was developed to establish the methods and standards which will be used to determine the number of
priority ranking points for an application from an applicant who is a local government.

R18-12-713. Determination of grants to be issued
This Section sets forth the system the Department will use to determine which of the approved applicants will receive a
grant award if the cumulative amount requested in approved applications exceeds the amount available for grants fora
submission period. The Section lists the information needed to make the determination. Applications with the highest
number of points will be first to be awarded grant funds, and, where a point tie exists, the date of receipt of the complets
application will be the determining factor.

R18-12-714. Grant issuance: notification; payment
This Section establishes that applicants will be notified of the results of their application for a grant, and the
requirements for payment of the grant funds to the applicant. The Section provides that payments in excess of any
itemized cost on the bid will not be made, and, where all necessary information is provided and the invoice amount is
not more than the cost bid, the invoice will be paid. If an applicant fails to submit the necessary information within 60
days of being notified of the grant issue, the Department will inform the applicant that a forfeiture of the grant funds

has occurred.
5. Ashowing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of
authority of a local sovernment of this state;
Not applicable.
6. Th iminary summary of the economic, small iness and consumer impact:

This Section summarizes the Department’s analysis o date on the anticipated economic impacts of the proposed grant program rules.
The impacts discussed below are based on information available to the Department at the time of proposal. Persons having aay
information which is relevant to these issues are asked to forward such data to the Department during the public comment period. The
Department will use the information it collects to complete a final analysis of the economic impacts which will be published with the
final rule. Therefore, the final Economic, Small Business, and Consumer Impact Statement may vary from the preliminary
conclusions set below.

1. Preliminary conclusions:

Businesses impacted by this rule include owners or operators of USTs. Owners and operators of USTs will benefit from receipt
of grant funds in an amount which could be as much as $100,000. These are funds which do not have to be paid back to the state
and which will allow the owners and operators to meet the 1998 federal upgrade requirements, close USTs or take corrective
actions, Without the availability of grant funds, owners and operators might not otherwise be able to afford these actions. There
will be a cost to owners and operators of USTs who choose to hire consultants to assist them in the application process. Not all
owners and operators will find it necessary to hire consultants. For those who do hire consultants and are successful in securing a
grant, the costs for those consultants will be paid either entirely, or partially, from grant funds, Applicants who are not successful
in securing a grant will not be able to recover application costs.

Consultants and contractors who perform corrective action activities for cleanup of UST releases and vendors of tanks and
related equipment and materials will also be benefitted by these rules. The expectation is that these businesses will benefit from
contracts with, or purchases from, owners and operators of USTs in their efforts to comply with federal UST standards. The
insurance and surety industries will also slightly benefit by the requirement for surety bonds and certificates of insurance.

Local governments which own or operate USTs will benefit in the same way as other owners and operators of US'Ts as discussed
above.

Some of the owners or operators of USTs and some of the consultants, contractors, and vendors of tanks and related equipment
and materials may be classified as small businesses. The owners and operators of USTs will benefit from the ability to get
financial assistance for taking required actions with their tanks, which might otherwise not be financially possible. Contractors,
consuitants, and those who make and sell tanks will benefit from contracts with owners and operators of USTs for upgrading and
replacement of tanks and conducting corrective actions.

This rule will have indirect impacts on consumers. Those whe may be impacted are purchasers of gasoline who might benefit
from competition between owners of USTs which are not forced to close because of inability to take corrective action for
financial reasons. Consumers in rural areas will particularly benefit from having facilities available which might otherwise have
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10 close, leaving no such services available in close proximity. Consumers who might wish to purchase real estate affected by a
UST might benefit from corrective action taken and have a reduced chance of exposure from a leaking tank. The general public
will benefit from more efficient and effective use of tax dollars and from the reduced possibility of negative impacts of exposure
from a release from a leaking UST.

The Department expects that the economic impact of this rule to the Department wili be moderate. The Department expects that
most of the increased workload will be managed by re-prioritizing the workload of existing staff. There will be an increased cost
ta the Department for hiring at least one contractor to review the business plans to determine whether the operations which are
the subject of the applications are going concerns.

The Department will also create 2 new positions. An Environmental Engineeting Specialist will be hired to review the technical
plans forupgrades. A Fiscal Services Specialist ITI will also be hired to coordinate the grant program for the Department. These
2 positions will be for a limited duration of 2 years. The Department will hire at least 1 contractor for determining the feasibility
of upgrading for corrosion protection. The cost of hiring the contractors will be less than hiring new staff and the contractors will
be used only on an as-needed basis. The cost of completing feasibility determinations will become partof the total grantissuance
to the applicant.

The costs of administering the fund will be paid from the fund. The total cost of administering the grant fund will be $255,500,
over the life of the fond. Included in that amount is the cost of the two new positions, the outside contractors and other

administrative support. ‘The total amount of grants which will be issued is $7,640,200. The total for administrative costs is less
than 4% of the amount in the fund.

The overall economic impact of the rule will be that the benefits will outweigh the costs. Participation in the grant program is
voluntary, and those who do not wish to be benefitted by the receipt of grant account funds will not be affected by these rules.
Those who do wish to receive funds from the grant account will choose to do so because the benefits of receiving up to $100,000
in grant account funds, which do not have to be paid back, outweigh the costs for them to comply with these rules. A reguiated
entity is not required to take advantage of this option and will do so only if it is economically advantageous to that entity 1o do so,

7. The name and address of agency personnel with whom persons may commumicate regarding the accuracy of the economic,
Name: Margaret McClelland or Martha L. Seaman
Address: Department of Environmental Quality
3033 North Central Avenue
Phoenix, Arizona 85012
Telephone:  (602) 207-2222
Fax: (602) 207-2218
TTD: (602) 207-4829
8. i ace and re of the proceedings for the adoption, amendment or 1 of the rule or. if no proceeding §
scheduled, where, when and how persons may request an oral proceeding on the proposed rule:
Date: December 4, 1995
Time: 10 am.
Location: Department of Environmental Quality
Public Meeting Room
Sonth Mal]
3033 North Central Avenue
Phoenix, Arizona
Date: December 5, 1995
Time: 10 am.
Location: Mayor and Council Chambers
255 West Alameda
Tueson, Arizona
Date: December &, 1995
Time: 11 am.
Location: Flagstaff City Hall
Flagstaff City Council Chambers
211 West Aspen
Flagstaff, Arizona
Oral proceeding for the proposed rule.
'g‘he Department will accept written comments which are received by 5 p.m. on December 12, 1995, or postmarked not tater than that
ate.
9. Any oiher matters cri ta at ar 1 e ific agen any specific rule or ¢l f rules:
Not applicable.
10. XIncorporation by reference and their location in the rules: :

R18-12-707(A}6) - Circular 570 of the U.S. Department of the Treasury, Washington, D.C., as amended as of July 1, 1994,
R18-12-707(C) - American Petroleum Institute Publication 1604, “Removal and Disposal of Used Underground Petrolenm Storage
‘Fanks”, amended as of December 1987, Supplement March 1989, Washington, D.C. )
R18-12-710(A) - American Petroleum Institute publication 2015 “Safe Entry and Cleaning of Petroleum Storage Tanks” (Fanuary

1991) and the American Petroleum Institute publication 1632 “Cathodic Protection of Underground Petroleurs Storage Tanks and
Piping Systems™ (December 1987, Supplement March 6, 1989). ‘
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The full text of the rules follows:

TITLE 18: ENVIRONMENTAL QUALITY

CHAPTER 12: UNDERGROUND STORAGE TANK

ARTICLE 1. DEFINITIONS

R18-12-101. Definitions: A throughF
R18-12-102. Definitions: G through P
R18-12-103. Definitions: R through Z

R ETA
P RAM

licant or Facili
mission Period

.10 icati nien

R18-12-707.  Work Plan

R18-12-708. Business Plan
R18-12-709. Review of Application
R18-12710.  Feasibility D T

RI18-12-714. _ Grant Issuance: Notification; Payment
ARTICLE 1. DEFINITIONS

R18-12-101. Definitions: A through F

In addition to the definitions prescribed in A.R.S. § 49-1001, the
terms used in this Chapter shall have the following meanings:

November 3, 1995

1.  “Accidental release” means any sudden or nonsudden
release of petroleum from an underground storage tank
that results in & need for corrective action, compensation
for bodily injury or property damage, or both, that is
neither expected nor intended by the tank owner and
operator.

2. “Ancillary equipment” means any devices used to
distribute, dispense, meter, monitor, or control the flow
of regulated substances to and from an UST, including,
but not limited to, such devices as piping, leak detection
equipment, fittings, flanges, valves, and pumps.

3. “Applicant” means an owner or operator who applies for
a grant from the UST grant account in accordance with
the provisions of Article 7 of this Chapter.

efi i r.controil articytar
entity as a result of past transactions.

3-4. “Bodily injury” has the meaning given to this term by
Arizona law; however, this term shall not include those
liabilities which, consistent with standard insurance
industry practices, are excluded from coverage in
lisbility insurance policies for bodily injury.

4.3, “Connected piping” means all underground piping
including valves, elbows, joints, flanges, and flexible
connectors which are attached to a tank system and
through which regulated substances flow. For the
purpose of determining how much piping is connected
to any individual UST system, the piping that joins two
UST systems shall be allocated equally between them.
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5.6. “Consultant” means a person who performs investiga-
tive or remedial environmental services in response to a
release from an UST.

&7, “Contractor” means a person who performs removal,
excavation, repair, or construction services at the
facility where an UST release has occurred where that
work is accomplished as part of a corrective action.

8. “Controliing interest” means direct ownership of at Jeast
50% of a firm, through voting stock or otherwise,

80, “Corrective action services” means any services that are
required to be performed by the Department in order to
fulfill the regulatory requirements of AR.S. § 491005
and the rules promulgated thereunder.

0.« ion expert” m 2 n. wh 1ea
thorough knowledge of the physical sciences and the

I i i d rela ractical i
is.qualified to engage in the practice of corrosion control
on buried or submerged metal piping systems and metal
ta halt ited or certifi

ing qualifi he Nation iati -

i ineers or be a registered professi ngineer

who has certification or licensing that in -

tion and experience in corrosion control of buried or

submerged metal piping systems and metal tanks,
8:11,%Cost ceiling amount” as described in R18-12-605
means the amount determined by the Department above
which a cost for a corrective action service is not
considered reasonable and shall not be reimbursed.

2. “Curn ts” mean: which A3 t
th ts which can be conv within one
m I3 [TEE] -

(11 L1 w

18.14.  “Eligible person” means a member of the class of
persons regulated by A R.S. Title 49, Chapter 6, and the
rules promulgated therennder, not otherwise excluded,
and including all of the following:

a.  Any owner, operator, or designated representative
of an owner or operator.

b. A political subdivision pursuant to A.R.S. §
49-1052(G).

¢. A person described by A.R.S. § 49-1052(H).

4313, “Facility” means, with respect to any owner and
operator, all underground storage tank systems used for
the storage of regulated substances which are owned or
operated by such owner and operator and located on a
single parcel of property, or on any contiguous or
adjacent property.

1216, “Financial reporting year” means the latest
consecutive 12-month period, either fiscal or calendar,
for which financial staternents used to support the
financial test are prepared, including any of the follow-
ing if applicable:

a. A 10-K report submitied to the Securities and
Exchange Commission.

b.  Anannual report of tangible net worth submitted to
Dun and Bradstreet.
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¢.  Annual reports submitted to the Energy Informa-
tion Administration or the Rural Electrification
Administration.

1317, “Firm” means any for-profit entity, not-for-profit
entity, or governmental subdivision. An individual
doing business as 2 sole proprietor is a firm for purposes
of this Chapter.

1418, “Free product” means a regulated substance that
is present as a nonaqueous phase liquid.

R18-12.102. Definitions: G through P
In addition to the definitions prescribed in AR.8. § 49-1001, the
terms used in this Chapter shall have the following meanings:

on _the application for a_grant from the UST grant
aceount, plus any cost to the Department for conducting
ibiti rminati in . accor wit
RI8-12-710. ] :anction with th Ticati
L2, “Legat defense cost” means any expense that an owner

and operator or provider of financial assurance incurs in

defending against claims or actions brought under any

one of the following circumstances:

a. By EPA or a state to require corrective action orto
recover the costs of corrective action.

b. By or on behalf of a third party for bodily injury or
property damage caused by an accidental release.

¢. By any person to enforce the terms of a financial
assurance mechanism.

“ vernment” h i iven thi

v ri nele; hool
istri thogi v 1
state charter or constitution; and
i istrict ligh nti nici-
liti wrishi neral
v vide ntial

24, “Petroleum marketing facilities” mean afl facilities at
which petrelenm is produced or refined and all facilities
from which petrolenm is sold or transferred to other
petroleum marketers or to the public.

3:3. “Petrolenm marketing firms” mean zli firms owning
petroleum marketing facilities. Firms owning other
types of facilities with USTs as well as petroleum
marketing facilities are considered to be petrolenm
marketing firms.

4-8. “Petroleum UST system” means an underground stor-
age tank system that contains petroleum or a mixture of
petroleumn with de minimis quantities of other regulated
substances.  Such systems include those containing
motor foels, jet fuels, distillate fuel oils, residual fuel
oils, lubricants, petroleum solvents, and nsed oils.

81, “Pipe” or “Piping” means a hollow cylinder or tubular
conduit that is constructed of non-earthen materials.

68, “Property damage” shall have the meaning given this
term by Arizona law. This term shall not include those
liabilities which, consistent with standard insurance
industry practices, are excluded from coverage in
Hability insurance policies for property damage. How-
ever, such exclusions for property damage shall not
include corrective action associated with releases from
tanks which are covered by the policy.

2.9, “Provider of financial assurance” means an entity that
provides financial assurance to an owner and operator of
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an underground storage tank through one of the
mechanisms listed in R18-12-303 through R18-12-309
and R18-12-312, including a guarantor, insurer, risk
retention group, surety, or issuer of a letter of credit.

R18-12-103. Definitions: R through Z
In addition to the definitions prescribed in AR.S. § 49-1001, the
terms used in this Chapter shall have the following meanings:

1. “Report of work” means a written summary of correc-
tive actions performed, either in their entirety or in
phases as described in AR.S § 49-1005 and any rules
promulgated thereunder and in 40 CFR 280, Subpart F,
for addressing the UST release at the site. 40 CFR 280,
Subpart F as amended as of July 1, 1991 (and no future
editions), is incorporated herein by reference and is on
file with the Department of Environmental Quality and
the Office of the Secreta:y of State.

2 e an nds” m

k| ~1OT~ DT Vi men

stances.

23, “Substantial business relationship™ means the extent of
a business relationship necessary under Arizona law to
make a guarantee contract issued incident to that
relationship valid and enforceable. A guarantee
contract is issued “incident to that relationship” if it
arises from and depends on existing economic transac-
tions between the guarantor and the owner or operator.

34, “Tangible net worth” means the tangible assets that
remain after deducting linbilities; such assets do not
include intangibles such as goodwill and rights to

patents or myaltxes Fes-pm@es&smekhwdeﬁmm

4.3, “Termination™ under 40 CFR 280.97(b){1) and (2} as
referenced in R18-12-307(B), means only those
changes that could result in a gap in coverage as where
the insured has not obtained substitute coverage or has
obtained substitute coverage with a different retroactive
date than the retroactive date of the original policy. 40
CFR 280.97(B)(1) and (2), as amended as of July 1,
1991, (and no future editions), is incorporated herein by
reference and is on file with the Department of
Environmentat Quality and the Office of the Secretary
of State,

56, “Tester” means a person who performs tightness tests on
underground storage tank systems, or on any portion of
an underground storage tank system including tanks,
piping, or leak detection systems where those tests are
performed as part of a corrective action taken in
response o a release from the UST system, and who
meets qualifications pursuant to R18-12-601(F),

6.7, “UST” means an underground storage tank pursuant to
ARS. § 49 1001(1’?}

“*© q [ s i) n
it 49.

19, “UST regula:ory program” means the program estab-
lished by and described in AR.S. Title 49, Chapter 6,
and the rules promulgated thereunder.
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810, “UST system™ or “Tank system” means an
underground storage tank, and connected piping, ancil-
lary equipment, and containment system, if any.

1

1ena; &
i an
an be transfs at will h verni uthori
other funds,
RTI 7. RGR: N
PROGRA,

2 vailable after th ion for
administrative fees, an amount shall be reserved for use
1 m ich lassified s local

iliti
number of facilities less state and federal facilities.
3. Remaining funds. after subiracting the amounts deter-

min I 2 fr tal

1 which are ci i cal

ther tnan

ion of correctiv

Ymi ibedin A RS .§49-
lower coverage limit shall be selected by the grant

]

TOV t
R18-12-700, and shall not include any of the following:
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ition r alterations of all or ildi

D lition of a building or n t th
facility_which is not necessary for completion of the
ligible proj nt funds mav_not for

reconstruction _or replacement of all or part of the
w ali

10 an

hin
ticant or Facili

tal am r el T
completed at any one facility,
R18-12.704. n j mission Peri
ates of h n_period.
mission i li k r

the number.of priority points accrued for each application in

rdance wi .12 r R18-12- fori

points __are accrued under RI18-12-711(BY3)a) _or
-312-712(1¥a nt shall in

. Wh i has n th 2l 1

VIgW 1011 31 {# Nnees 1

ot . .
ggg‘;zuzgzm)(z} or replacement of a UST svstern nnder
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R18-12.-702(AY3), the Department shall determine the
feasibili F formi e of f -
E Tfowi Y issi i nt
1de ine which appli eceive gran in
rdance wi w] 2 nts in ~
n t -12-
A. _An owne f 2 t t d ligible
t -12-702 ligati I
vi he D n applicati i
information on more than one project at acility provid
an_one project on the sam licati he informati

hall be included only once and a reference made on th

B. lication shall contain all of following informa-

2. Th 11) r_identificati X T
cial urity number of the applicant;

ipti licant’s statn ither an owner

erator and classi i ither a local govern-

ment or other than Jocal government:

LTl ] ber of UST facilities owned T
the applicant:
5. The UST owner 1denuﬁ@ggn numbgr gmgg by th

Depart whert
muhgiblmxw.wa_ﬁ_bgmmn
3] hone number of a person th
p " "
The ication shall contai llowing i ation

LG LAARIDE NGOTL 3G (A2C _14) NOer a
i h t i ath facility;
w - 2
mmk@ﬁnuimmmmmmﬁgmﬂmsmm;
i in mi 1 th ili
iternativ he same 1 tan
1 in th :
g If d fisibl ; \ lescribed _under
R18-12-702(A)(1) through (3}, a business plan prepared

A men i i
RIS-12-TOXA
A_wor 1 which m he requiremen
=] o= Wi
] nder th
ppllgatlgn The amgunt requested shall be the lowest of
hr ixed i mplet-
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ui nt, or materials and any 1a tra

tion

other getivities which make up the itemized cost, Each

mi h rto th ific ftem

w

ntai

rvi ired the eligi

r0f 1 he following informati

following:

2. Total assets and total liabilities,
b.....Total intangible agsets,

¢, Total current assets and total current liabilities,

d.. . Current year-end net worth,
£r50n ial_statem which_m alt of
Y £ sul ion (EX(1)
inanci tement whi ment.
i ach owner of 20% ¢ of the
firm,
4, Appli W] h ri in
o~ m V.
i 2) an ubmitto the D 5l
which show a he following:
] rev total ex
tal m ration aciliti
‘Wher h n is a wholly- idiary, t
© vi
requir d un 1 ti tion fi
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applicant_shall submit the engineering plan, where

ehalf of 3 1 sorrosion expert and the supporting documents demon-
-profit entity organi er the provisi {ARS, strating the effectiveness of the corrosion protection

H icant shall submit 0 ite- i nditi w

howine the location of each of the USTs invols.ad in
project. the access routes to the UST ipvolved. any
obstructions to access to the UST including natural or
man: i 2noni ildi a th
structures: nsin, all contain the follawing:
2.__A plan which includes specific actions to be taken L....A description of the current operations of the applicant
during the installation or removal of any equipment or which contains all of the following:
aterial; . s . indivi
3. __A timetable for the incremental steps and completion of sole proprigtorship. general partnership. limited
4. The specifications, as supplied by the manufacturer. for venture, nonprofit or not-for: tity, loca
1l i i led. including, i i h i t, or anoth i rm
ird- ificat andar organization,
o " At _ . don. its i
mmwmmmmmmm&g 9.1003. WMI.! s the o od
... Where the eligible project includes the addition of ¢.....A diseussion of the market in which the applicant
i rotection -1 2-TORCANMZ i ing _the kin f I
r repl T -12-702 & services provided the geographic area served, anda
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distribution of the population served. inspection was conducted and the feasibility determination
d. _The number of employees and the number of hours mm}%mﬁmm
worked per week for each. 1 i
2. A wri temen the j i work tra » nth rican P Iu
1ENC h own t H ) i jcati “Cathodic Protection "
f mManager facility. Petrol § nks_a i "

cri roject: = e facility. The December 1 lement Mar in 1

ntinu tio
An estimate of ex

year for the 3-vear period lelgwmg thei ;gwange of

2 prant, The estimate shall contain the major
assumptions for.
i v 2ar.
ii. E i in nuzl Vi nd
B. Th lan shall view h nt, in
mmwwjmm&@mmm
gg;gm; g;f;hgmgggggg ggwablggnugywmg 1§§gpab ggf
nti in_busin I8
i 1 lfowin 1 ered:
1 xistenc a significant contingent lability,
2. Hist f profits or 1 rath
3. Extent of ownper equity.
4, Market potential.
5. Stability of key management petsonne],
6.... Legality of operations.
. . W
in rdance wi I} i ntn ration shal mbi
inci inancial analvsi ifi ubli determine the total tangible W rrent
p . 1 tiabilits " =
and (b,
2. Wher thea licant is a nonprofit or not-for-
nti 1 1 ikl
; 1 liabiliti 1
determine th mber rori i 1 -

Where the Depa Jeterimine at the aoplication is no
complete or gthgrw1§e fa13§ to meet the gggggrement§ of this

. "
Mmmmmm . : wri e
Department_may_include in the maili ny_part of the

i n e Derartment shall be conidered the date of

Wi':1 ! T v_n ! hf 18-12.713. An? iii ti ,“ngd" 20% or more 75 Points
nsid . 20% 20 Poin
not be considered, .

18-12-710. Feasibility Determinati

internal UST in £ f the exist Ol assets divi total current liabiliti t asse
cl an_Arizona lice niractor, inspection and_current Jiabiliti hall termi rom the
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informati mi ir nder Less than 4% 0 Points
2) of thi i | from the ratio, expressed.as a percentage. of the
lows: total of the curtent assets divided by total current
iahiliti nt igbiliti
Less than 100% 23 Points shall be determined from the balance sheet sub.
100% 25% i i in with ~12-
23%ppto130% .. .. 135 Points i 1 w _12-
150%upto 175%.. 10 Points ‘
7 ) int; with .1 2= hr
. mm—wﬂfﬂmﬁ. - " Ri18-12-713. Determination of Grants to be Issned
C. A maximum of 10 priority points may be accrued based on A._The Department shall determine all of the following:
the date of installation of the tank as follows: 1 i ¢ th for :oati
DATE OF INSTALLATION POMS -&MMJW o is approved under R18.17- vy feasibil.
L—AMM e m i inati nsein Departm
December 22, 1988 3 Points plving_with D requirementsof RIE1IK
3. Priorto May 7. 1985 10 Points o " " " bili it
A _maximum of 23 prior ints ma aceriy n "
the threat to huma;:f health_ggg the environment by the ' %mmmmme total r of orior P
t the facili lows: 'v'. = L L
‘;} : i1 at ::t . i in accor with R18-12- 2
ﬂbm_hmmm@_mm,misﬁkmm 4 e date on which th " i w
a“’. " nwt w;cpl I iv 1, if ¢ lcation was not compl f
N .mea T 5] B the information requ i eficienc
the facility 0 Points R “’” ich completed the application was received.
E
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nds art ica which haw ds com-
Dl IST!ANCE! sl ggmf mi h approved for issnan ications which
5 Five mil it Poin % .
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thwn rrau nr f 'Imh ilitie date recejy L have next acceptance, an h
ti 1l available t_fun mmi ere an
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A t_application of an owner or rator which is a local 0 P : 2
vernmen ala riori ing points in accordan sompleting the application,
PR “ " ot of ihle oints | R1812-714. _Grant I . Notification; P
A. Within 90 days following the end of the submission period,
the Department shall notify each applicant, in writing, of the
Mmuh%wmmﬁg@zmm
XD reenta -12- notic
ivi ta] IV ing:
ate A _stat f the original amount of ficant’
QIIQW§
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or the purpose: of completing the approved eligible proj 4, : i ican h
" - unless the Department has received all of the following; serving as the general contractor on the approved
' 1. The documents required:_underR18-12-707(AX(6) eligible project which designates the person to be shown
through (9); o a8 payee on all warrants issued in payment for work and
igi invoi W ui n equipment on the approved project,

installed in_conjunction with the elizible proi h epa mak X

form r installed in rdance with the w informed in writing by the Department that the grant issue has
plan approved by the Department. The statement shall been forfejted by the applicant. A forfeited grant issue shall

contain ach invoice itemi t voice number m the grant fun
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